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Judicial Review of Arbitral Awards: Fresh Look from France 

Third Nash Arbitrazh Webinar held on 11 May 2021 

          BY GUSTAVO LABORDE & TONY SIO KEONG NG 

 

This Note summarises the third Nash Arbitrazh seminar, held virtually on 11 May 2021.  

The guest speakers, in the order of their interventions, were: 

▪ Anna Guillard Sazhko 

▪ Noah Rubins QC 

▪ Sergey Alekhin 

Moderators: 

▪ Sergii Melnyk 

▪ Alexandra Wintrebert 

 

1. Anna Guillard Sazhko  

Ms Sazhko opened the seminar discussing two arbitral awards— one commercial, one 

investment— overturned before French courts on grounds of corruption.  

i. SA Ancienne Maison Marcel Bauche v. Indagro, Cour d’appel de Paris (Pôle 1 – Ch. 1) (Ord.), 

27 September 2016, n° 15/12614  

Cour de cassation (1re Ch. civ.), 13 September 2017, n° 16-25.657, 16-26.445 

The first resulted from a commercial arbitration Indagro brought against Bauche 

under the London Maritime Arbitration Association (“LMAA”).  

In December 2007, the parties had entered into a contract for the sale of fertilisers 

from Russia to Togo and Benin. There was a delay in the discharge of the fertilisers, 

and Indagro claimed for demurrage, bringing an LMAA arbitration in September 

2008.  

Bauche alleged that one of its employees, Mr. Carrière, had accepted an unauthorised 

commission from Indagro to procure the fertiliser contract. It filed a civil lawsuit 

against Mr. Carrière on this ground. Thereafter, on 23 January 2011, the LMAA 

tribunal ordered the suspension of the arbitration proceedings after Bauche posted 

a bank guarantee.  
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However, by August 2013 Bauche was in serious financial difficulty and a liquidator 

was appointed on its behalf. Later, in March 2014, Bauche’s bank revoked the 

guarantee. In the absence of a new bank guarantee, the proceedings resumed and, 

after rejecting Bauche’s defences, the tribunal rendered an award in favour of 

Indagro in May 2015.  

Indagro then applied to enforce the award in France. The Paris Tribunal de Grande 

Instance (“TGI”) granted enforcement in June 2015. Bauche appealed the TGI’s order.  

About a year later, in June 2016, the Paris Tribunal Correctionnel found Indagro guilty 

of corruption for paying an unauthorised commission—a bribe—to Mr Carrière to 

secure the fertiliser contract.   

As a result of this development, the Paris Court of Appeal (“CA”) reversed the TGI’s 

enforcement order of 2015. The Court considered that the recognition of an award, 

which would have allowed Indagro to benefit from a pact of corruption, was a 

“manifest, tangible and actual” breach of the French international public policy.1 In 

September 2017, the Cour de cassation—the French Supreme Court—affirmed on 

appeal the CA’s decision.  

ii. Kyrgyzstan v. Belokon, Cour d'appel de Paris, Pôle 1 - chambre 1, 21 February 2017, n° 

15/01650 

The second matter Ms Sazhko addressed arose from an investment arbitration 

between Mr Belokon, a Latvian national, and Kyrgyzstan. Mr Belokon acquired 

Insan Bank—later renamed Manas Bank—in Kyrgyzstan in 2007.  

In 2010, widespread protests erupted in Kyrgyzstan, leading to the resignation of the 

nation’s then-President—Kurmanbek Bakiev. Amid the political turmoil, in April 

2010 the Kyrgyz authorities placed Manas Bank under temporary administration, 

alleging that the bank had engaged in money laundering and other criminal activities.2 

In 2011, Mr Belokon initiated an UNCITRAL arbitration against Kyrgyzstan under 

the Kyrgyzstan-Latvia BIT. Whilst the tribunal agreed that the criminal activities, if 

established, would have sufficed to defeat Mr. Belokon’s claims3, it ultimately found 

that there was not enough evidence to substantiate these allegations.4 Kyrgyzstan was 

ordered to pay USD15.02 million in compensation.   

Kyrgyzstan then moved to set aside the award on grounds of corruption before the 

CA. The CA assessed the evidence differently from the tribunal5 and agreed with 

 
1  SA Ancienne Maison Marcel Bauche v. Indagro, Cour d’appel de Paris (Pôle 1 – Ch. 1) (Ord.), 27 September 2016, 

n° 15/12614, p.7: “Considérant, par conséquent, que la reconnaissance ou l'exécution en France d'une sentence qui permet à 
INDAGRO de retirer les bénéfices du pacte corruptif; viole de manière manifeste, effective et concrète la conception française de 1 
'ordre public international;” 

2  Belokon v. Kyrgyz Republic, UNCITRAL, Award, 24 October 2014, para. 50 

3  Belokon v. Kyrgyz Republic, UNCITRAL, Award, 24 October 2014, para. 158.  

4  Belokon v. Kyrgyz Republic, UNCITRAL, Award, 24 October 2014, para. 170.  

5  In particular—this comment is added by the authors of this Note—unlike the tribunal the CA (i) did not 
consider as decisive the fact that the Kyrgyz authorities did not convict Manas Bank following an investigation; 
(ii) deem that the relationship between Mr Belokon and Mr Maxim Bakiev—son of the then-President of 
Kyrgyzstan—was an indicator of corruption, especially because Mr Belokon and Mr Bakiev had co-founded a 
financial services company, Mr Bakiev had used the premised of Manas Bank without a lease, and significant 
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Kyrgyzstan’s arguments, setting aside the award on the ground that it was contrary 

to French international public policy.  

Ms Sazhko concluded by noting that these two cases confirm a recent trend whereby 

French courts will scrutinise awards in-depth, including the factual record, whenever 

there are allegations of criminal wrongdoing—e.g. corruption or money laundering.  

2. Noah Rubins QC 

Mr Rubins first highlighted the advantages of Paris as a place for arbitration:  

▪ Rich case law on arbitration. 

▪ Arbitration-friendly atmosphere, with hands-off approach from courts. 

▪ Effective protection of the arbitral process. 

▪ More pro-enforcement of awards in some respects: an award set aside abroad is not 

an automatic reason for denying its enforcement in France; also, clear articulation 

of what public policy is.  

However, an unusual trend has emerged since 2016, as the overall rate of success of set-

aside applications in the five years from 2016 stands at 25%—about double than the 

usual set-aside rate in France6— and at a staggering 50% when the challenge is brought 

by a state. 

Most of the investment arbitration award set-aside challenges in France involve CIS 

countries.  

Mr Rubins then addressed the long-running set-aside saga before the French courts in 

the matter of Rusoro v. Venezuela7.  

An investment arbitration tribunal rendered an award of just under USD one billion 

against Venezuela, in 2016, for claims Rusoro brought under the Canada-Venezuela BIT.  

In the ensuing set-aside proceedings, Venezuela argued that the arbitral tribunal had 

exceeded its jurisdiction because, despite a three-year limitation period in the BIT, it had 

awarded damages for breaches prior to 2009—that is, prior to the limitation period 

taking into account that the arbitration began in 2012.  

The CA accepted Venezuela’s argument and set aside the award. For the CA, the 

tribunal’s decision was contradictory: one the one hand, it had rejected Rusoro’s claims 

before 2009 due to the three-year limitation period; but on the other hand, the tribunal 

had awarded damages based on data before 2009.  

The case was appealed to the Cour de cassation. In disagreement with the CA’s ruling, and 

concerned about its impact on Paris as one of the world’s preeminent seats of arbitration, 

the French Attorney General delivered an unusually impassioned oral argument asking 

the Cour de cassation to reverse the CA’s ruling.  

 
amounts of Kyrgyz public funds had been deposited into Manas Bank shortly after its creation; and (iii) attach 
greater weight to an expert report—submitted by Kyrgyzstan—highlighting irregularities.  

6  Comment added by the authors. Detlev Kühner, 'Annulment and enforcement of arbitral awards in France', 

in Sophie Goldman (eds), Annulment and Enforcement of Arbitral Awards from a Comparative Law 

Perspective (Kluwer Law International 2018), p.36: “the percentage of successful setting aside actions has also doubled 

and one out of four award challenges has been successful since 2016.” 

7  Venezuela v Rusoro Limited , Cour de Cassation (Première Chambre Civile), 31 March 2021, n° 266 FS-P. 
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In a very succinct decision, the Cour de cassation indeed reversed the decision of the CA, 

explaining that the issue of the limitation period was one of admissibility, not jurisdiction. 

Therefore, this was not a proper ground to set aside the award.  

Mr Rubins noted that, that even the CA’s decision had been quashed—or in French, 

“casée”—Venezuela could once again apply to the CA with new set-aside grounds for 

challenge not pleaded before. Later, the matter might end up in Cour de cassation again. 

This could become a vicious cycle. He called for changes to the procedures to avoid this 

scenario. He noted that in Switzerland this would not have happened.  

3. Sergey Alekhin  

Mr Alekhin focussed on an investor-State dispute arising from recent events in Crimea.  

After Russia took control of Crimea, the Russian authorities placed the Crimean branch 

of Oschadbank under receivership. As a result, Oschadbank initiated arbitration against 

Russia under the Ukraine-Russia BIT. However, Russia did not participate in the 

arbitration proceedings. An award was rendered in favour of Oschadbank.8 Russia then 

applied to set it aside before the Paris courts.  

In the set-aside application, Russia maintained that the BIT applied only to investments 

made after 1 January 1992.9 However, Oschadbank was founded before 1992. Therefore, 

Russia argued, the tribunal did not have jurisdiction ratione temporis over the dispute. 

Russia also stated that the tribunal had exceeded its mandate and that there were 

procedural irregularities.  

The CA ruled that Russia could make a jurisdictional argument even it had not been 

advanced in the arbitration because (i) this was a matter going to the jurisdiction of the 

tribunal, and (ii) Russia had not participated in the proceedings. 

Mr Alekhin made the following observations: 

1. There is a trend whereby French courts rely more and more on foreign legal 

authorities. For instance, in Oschadbank, the CA referred to Swiss case law.  

2. French courts have become more adept at interpreting international treaties, in 

particular bilateral investment treaties.  

3. Waivers to jurisdictional objections should be interpreted restrictively. In Antrix v. 

Devas10, the Cour de cassation—reversing the CA—ruled that, in the arbitration, Antrix 

had not waived its objection about the improper constitution of the tribunal because 

it had argued that the arbitration clause was pathological. This argument could be 

read to imply an objection to the constitution of the tribunal. Accordingly, Antrix 

could rely on this objection to resist enforcement of an adverse award before French 

courts.  

 

8  Oschadbank v. Russian Federation, PCA Case No. 2016-14, award, 30 March 2021. 

9  Article 12 of the Ukraine-Russia BIT.  

10  Cour de cassation (Civ. 1re), 4 March 2020, no. 18-22019. 
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In line with this decision, the decisions of the Cour de Cassation in Schooner v. Poland11 

and of the CA in Ukravtodor12 hold that, in recognition and enforcement proceedings, 

parties challenging the jurisdiction of a tribunal can raise new issues of fact and law 

that were not raised in the arbitration. Therefore, on points of jurisdiction, reviewing 

French courts will not hesitate to conduct de novo reviews.  

4. Set-aside proceedings before French courts are on the rise.  

 

In DS Construction v. Libya, the CA annulled a partial award on jurisdiction on the 

ground that the tribunal had been improperly constituted. To establish jurisdiction, 

the claimant had imported an arbitration offer from another treaty on the basis of an 

MFN clause in an investment treaty among Member States of the Organisation of 

Islamic Cooperation (the “OIC Treaty”), but the CA ruled that this reliance was 

improper because the OIC Treaty already had its own dispute resolution clause. 

 

Mr Alekhin further highlighted that in the past two years a series of set-aside actions 

on grounds of corruption have been filed before French courts—most recently in 

Sorelec v. Libya.  

 

 

 

11  Cour de cassation (Civ. 1re), 2 December 2020, n° 19-15.396. 

12  Cour d'appel de Paris, 9 March 2021, n° 18/21326. 


